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GUIDE ON THE TRANSFORMATION OF IRRIGATION BOARDS AND CERTAIN OTHER BOARDS INTO WATER USER ASSOCIATIONS.

1.0 PURPOSE OF DOCUMENT

1.1 The purpose of this document is to serve as a guide for those involved in the transformation of irrigation boards, established in terms of the Water Act, 1956 (Act 54 of 1956), into water user associations in terms of the National Water Act, 1998 (Act 36 of 1998)(NWA or the Act). It explains –

(a) the requirements of the Department of Water Affairs and Forestry [Department] as to the matters to be considered in preparing a proposal for transformation;

(b) the information required in the proposed constitution;

(c) the requirements in respect of public consultation;  and

(d) the matters to be addressed in the letter in terms of which the proposal is formally submitted for consideration.

1.2 It should be noted that section 93(3) of the NWA allows for a constitution to incorporate any provisions which the Minister may reasonably require.

2.0 INSTITUTIONS AFFECTED BY REQUIREMENT TO TRANSFORM INTO WATER USER ASSOCIATIONS

2.1 Section 98(1) of the NWA, dealing with the transitional provisions for certain existing institutions, i.e. institutions that were established prior to the coming into effect of the NWA, makes the transformation requirements set out in subsections (2) to (5) of that section applicable to-

(a) all irrigation boards in existence at the date of commencement of the Act, regardless of whether they are functioning or not;

(b) all subterranean water control boards in existence at the date of commencement of the Act, regardless of whether they are functioning or not;  and

(c) the following Water Boards –

· Kalahari West;

· Karos - Geelkoppan;  and

· Kalahari East.

2.2 It should be noted that for purposes of section 98 each of the institutions referred to above is a board.

2.3 As part of the transformation process, attention should also be given to whether existing boards which are not functional should in fact be transformed into water user associations.  If there is not sufficient justification for their continued existence, serious consideration should be given to their disestablishment.  In such an event the disestablishment must, in terms of section 98(2) of the NWA, be done in terms of the legislation by or under which the board was established.

3.0 TIME FRAME FOR TRANSFORMATION

3.1 Section 98(4) of the NWA provides that within six months of the commencement of the Act (i.e. not later than 31 March 1999) a board must prepare and submit to the Minister a proposal prepared according to section 91, to transform the board into a water user association.

3.2 Due to the large number of institutions involved the Minister has, in terms of the power vested in him by section 66 of the Act, extended the time limit to 29 February 2000.

4.0 MANNER IN WHICH TRANSFORMATION MUST BE DONE

4.1 As already mentioned, section 98(4) of the NWA requires that a proposal must be prepared in accordance with section 91 of the Act.  Section 91 in turn provides that a proposal must contain at least:

4.1.1 The reasons for making the proposal

(Comment: The reason for making the proposal is not part of the constitution to be prepared.  The reason should be stated in the letter under cover of which the proposal is submitted and requires nothing more than the following statement:


" The reason for the proposal is the requirement in section 98(4) of the Act which requires that proposals for transformation of individual boards must be prepared and submitted to the Minister.")

4.1.2 A proposed name and area of operation for the association

(Comment: The name issue is to be dealt with under item 1 of the model constitution.  Any departure from the existing name needs to be motivated in the covering letter.  The area of operation can best be dealt with under item 3 of the model constitution and the requirements in this respect will, for purposes of this guide, be dealt with under that part of the constitution.)

4.1.3 The proposed activities of the association 

(Comment: This will be addressed when dealing with items 3, 4 and 5 of the constitution.)

4.1.4 A description of any existing or proposed water work within the proposed area of operation which is relevant to the proposed activities of the association.

(Comment: This is indicative of new works to be constructed or existing waterworks to be operated and controlled by the association. In the case of an existing board reference must be made to the present and, if applicable, proposed waterworks to be operated and controlled by the association, for example:


"The Association will be responsible for the continued operation and maintenance of its pumping station on the "x" river and reservoirs and pipelines for the supply and distribution of water for irrigation, stock drinking or domestic purposes within its area of operation.  The association plans the construction of an additional reservoir, booster pump and 4 kilometre pipeline to supply water for stock drinking, irrigation and domestic purposes in the "y" area.")

4.1.5 A description of the water use licences or any other authorisations which the proposed members hold or intend applying for.

(Comment: In the case of all present institutions to be transformed, the water use of the existing members, will relate to existing lawful use.  In most cases the following statement in the covering letter to the proposal for transformation, motivating the compliance with the statutory requirement, should suffice:


"The water use licences and other authorisations relevant to this application, represent permissible water use referred to in section 22(1)(a)(ii) of the Act, i.e. the continuation of existing lawful use as reflected in the Board's latest list of scheduled properties of which particulars appear in Annexure A to the attached proposed constitution – Add, if applicable - 
In the case of private persons now to be included (see Annexure A hereof), the water use authorisations concerned relate to existing lawful water uses, general authorisations and licences issued subsequent to the coming into operation of the

NWA, the particulars of which are set out in Annexure A of the proposal.”)

4.1.6 The proposed constitution of the association, together with an explanation for any provision which differs from those of the Model Constitution contained in Schedule 5.

(Comment: The constitutional requirements will, in these guides, be dealt with in paragraph 5.4 hereof, under the heading "Constitution of the Association".  The explanation for departing from the provisions in the model constitution must be contained in the letter under cover of which the proposal is submitted and not in the constitution itself.)

4.1.7 A list of names of the proposed members and categories of members of the association.

(Comment: This is part of item 7 of the model constitution and such a list has to be appended to the constitution.  For purposes of indicating compliance with this requirement the following indication to be contained in the covering letter should be sufficient:

"A list of names of the proposed members of the association is appended as Annexure ....... to the attached proposed constitution.")

4.1.8 An indication whether there has been consultation in developing the proposal and the results of the consultation.

(Comment: This is dealt with in paragraphs 7.2 and 7.3 of this guide.)

5.0 DEVELOPING A CONSTITUTION

5.1 Section 93(1) of the Act provides that the model constitution contained in Schedule 5 may be used as a basis for drawing up and proposing a constitution for a proposed water user association.

5.2 Subsection 2 of section 93 however requires that a constitution must contain at least 

(a) details of the principal and ancillary functions of the association;

(b) the procedures and requirements for admitting new members to the association;

(c) the voting powers of members;

(d) procedures for terminating membership;

(e) procedures for electing the management committee of the association;

(f) procedural requirements for appointment of employees of the association;

(g) procedural requirements for obtaining loans;  and

(h) the financial obligations of members towards the association.

The letter under cover of which the proposal is submitted for consideration must indicate where in the draft constitution these issues have been addressed.[See paragraph 4 of Annexure to this guide – Draft letter to Regional Director - where an indication is given how this can be addressed.]

5.3 Sight should not be lost of the fact that, as already mentioned, a constitution must also incorporate such other provisions as the Minister may reasonably require (Section 93(3)).

5.4 For purposes of the transformation process and guidance on the Department’s requirements in respect of the contents of the constitution, the model in Schedule 5 to the Act will now be dealt with in its sequence.

[Notes (1) 

Where in dealing with the constitution under paragraphs 5.4.1 to 5.4.22 time limits or specific numbers or percentages are stated, it should not be seen to reflect the Department’s policy on those issues. This can be changed if local needs are different.

(2) In order to facilitate the process of evaluating proposed constitutions submitted for consideration, it is the Department’s requirement that all departures from the model constitution (Annexure 5 to the Act) be indicated in bold.]

5.4.1 Heading - Constitution of the (specify proposed name) association

5.4.1.1 Self explanatory.

5.4.2 Item 1: Name of Association

Comment: The transformation process provides an opportunity to revisit the suitability of the name of the present institution. Some of the matters to be considered are whether the present name –

(a) is offensive towards members of the South African community;

(b) is descriptive in terms of the area within which it operates or the source or sources  being or to be used;

(c) is not distinctive enough due to possible confusion with another institution with a similar or almost similar name;  or

(d) is still appropriate in the light of a possible amalgamation with other institutions or an extension of the area of supply to include other water users.

5.4.3 Item 2:  Application of the NWA to the constitution

5.4.3.1 Comment: The wording in the model constitution could lead to an interpretation that the constitution is only subject to the provisions of Chapter 8 of the Act and not to the rest of the Act, which is incorrect.  Furthermore section 94(2) of the Act provides that Schedule 4 to the Act (excluding item 4(3) of Part I) applies to a water user association except to the extent that the Minister may otherwise direct.  The Schedule is commented on in paragraph 6 of this document. As certain amendments to the Schedule need to be effected to deal with the transformation requirements, the wording of item 2 of the model constitution requires an amendment to reflect this.

5.4.3.2 A suggested amended wording for transformation purposes is the following:

"2.1
This constitution is subject to the provisions of the National Water Act, 1998 (Act 36 of 1998), hereafter referred to as the Act, and in particular Chapter 8 thereof, as well as Schedule 4 to the Act as amended from time to time by the Minister of Water Affairs and Forestry, hereinafter referred to as the Minister, and which appears as Annexure 1 to the constitution."

5.4.3.3 Please note that in drafting a constitution Schedule 4 must under no circumstances be integrated with Schedule 5.  It must be retained as a separate document and should be included as an annexure to the constitution.

5.4.4 Item 3:  Objects of the association

5.4.4.1 Comment: The heading must be changed to read "Objectives and area of operation of the Association"

5.4.4.2 What is required in respect of the objectives of the association is a brief description explaining the reasons for the existence of the association.  The following examples illustrate the intention with this item:

Example 1:

“3.1
The objectives of the Association are to, within its area of operation -

(a)
operate and maintain the storage dam known as the 'x" Dam as well as the water distribution works for the supply of water from the dam;

(b)
by means of waterworks under control of the association, make water available to persons entitled to the use thereof in terms of section 22(1) of the Act;  and

(c)
in general see to it that persons use water in accordance with water use authorisations as provided for in section 22(1) of the Act.”

Example 2:

“3.1 
The objectives of the Association are to, within its area of operation –

(a)
monitor and control the use of water from the "x" river by way of privately owned waterworks;  and

(b) in general see to it that persons use water in accordance with water use authorisations as provided for in section 22(1) of the Act.”

5.4.4.3 Regarding the area of operation, the aspects to be taken into account as part of the rationalisation of water management institutions, are set out in paragraph 7.1 of this document. It should be borne in mind that in the past the areas of operation of the institutions now to be transformed were determined on the basis of –

(a) the affected riparian properties;

(b) properties entitled to the use of water by virtue of Water Court orders;  and

(c) properties entitled to the use of water by virtue of their inclusion in a Government water control area.

The NWA has brought about a fundamental change in so far that the above criteria no longer prevails.  Section 22(1) of the Act now sets out the requirements in respect of an authorisation to use water.  Any person holding such an authorisation may use water.

5.4.4.4 From the foregoing it will be evident that in determining the area of operation of an institution to be transformed the important factors are –

(a) the definition of the source to be controlled, for example-

“The Rietspruit from its origin to the confluence of the Rietspruit and Sand River or the Rietspruit downstream of the farm Goedehoop up to and including the farm Moedverloren, situated in the “c” water management area in the “d” province”.

(b) water use authorisations in respect of the water resources to be controlled; and

(c) where situated in relation to a water management area and a Province or Provinces.

5.4.4.5 Where subterranean water is also to be controlled, a definition of the aquifer is also required.

5.4.4.6 The following is an example of how the matter could be approached, but obviously each case will have to be considered in the light of its particular circumstances-

“3.2
The area of operation of the Association includes all properties in respect of which any person is entitled to use water by virtue of entitlements in terms of section 22(1) of the Act from – 

(a)
the water supply system from and including the “x” Dam up to the “y” Dam;

(b)
the “z” River and its tributaries downstream of and including the farm Goedehoop 114;  and

(c)
any other water resource within the catchment area of the “A” and “B” Rivers downstream of the “x” Dam which the Department of Water Affairs and Forestry may require the Association to control,

which are situated in the “c” water management area in the “d” Province.”

5.4.5 Item 4:
Principal functions of the association

5.4.5.1 Comment:  The functions appearing in the list provided in the model constitution have to a large extent been drawn from the list appearing in section 89 of the Water Act, 1956 which reflects the functions traditionally performed by irrigation boards managing waterworks and water abstraction from rivers.  Some of the functions will also be appropriate for subterranean water control boards and water boards established for stock drinking purposes which must also be transformed.

5.4.5.2 To avoid an interpretation that the erection and maintenance of devices are the sole responsibility of the association, the last function in item 4 of the model constitution, should be amended as follows:

"To supervise and regulate the distribution and use of water from a water resource according to the relevant water use entitlements, by erecting and maintaining devices, or requiring members to erect and maintain such devices at their own expense, for -

(i) measuring and dividing;  or

(ii) controlling the diversion of the flow of water."

5.4.5.3 So that the principal functions to be performed by a water user association are not restricted to water resources, excluding waterworks, it is suggested that in respect of the list of functions set out in item 4 of the model constitution, the word “waterwork(s)” be added where indicated below-

· To protect water resources and waterworks.

· To remove or arrange to remove any obstruction unlawfully placed in a watercourse or waterworks.

· To exercise general supervision over water resources and waterworks.
· To regulate the flow of any watercourse or waterworks by

· clearing its channel;

· reducing the risk of damage to the land in the event of floods;

· changing a watercourse back to its previous course where it has been altered through natural causes. 

· To investigate and record

· the quantity of water at different levels of flow in a watercourse or waterworks.

·  the times when; and

· the places where water may be used by any person entitled to use water from a water resource or waterworks.

5.4.5.4 It is also suggested that the following function be added to the list appearing under item 4 of the model constitution as it is considered to be a necessary tool for purposes of distributing and apportioning limited quantities of water and carrying out maintenance when required:

“To suspend or reduce the distribution of water from a waterworks and or water resource under its control in so far as it is needed for the execution of any of the functions or for reasons required for the proper operation and protection of the waterworks or resource.”

5.4.5.5 In the drawing up of the constitution and the evaluation thereof by the Department, a long term view should be taken of the possible functions to be performed by a particular institution.  These should then be included in the list to avoid the need for a later amendment of the constitution to add functions.

5.4.5.6 An important aspect to remember, is that the listing of functions in the constitution is nothing but the setting of objectives and does not in itself vest those powers and duties in the association on establishment and approval of the constitution. Unless the necessary delegations are provided to execute those powers and duties the association may not do so. In the letter under cover of which the proposal is submitted, the institution to be transformed must formally request the delegation of powers that it will require to operate effectively.

5.4.5.7 Until catchment management agencies are established and become fully operational, the Department  retains the responsibility to assess the scope of functions that could possibly be undertaken by water user associations, the capacity of an association to undertake those functions and when those functions should be allocated by way of delegations. 

5.4.5.8 A list of functions that could possibly be delegated to Water User Associations (Irrigation Boards transformed to Water User Associations) is attached as Annexure 2.

5.4.6 Item 5:  Ancillary functions of association

5.4.6.1 Comment: Although two options are given under item 5(2) of the constitution, the Department requires that these options be included in the constitution as some of the other functions that the association may perform.

5.4.7 Item 6:  Founding members

5.4.7.1 Comment: The wording of item 6.1 of the model constitution relates to cases involving the establishment of new water user associations and is therefore inappropriate when dealing with transformation. For the transformation exercise it is suggested that the following wording be used:

"6.1
The founding members of the Association are the present elected members of the (specify the name) Board, as set out in Annexure 2 of the constitution, which Board is to be transformed into a Water User Association in terms of section 98(4) of the Act and whose members have authorised the elected Board members to act on their behalf for purposes of effecting the transformation."

5.4.7.2 Please note  that this requires a minuted resolution by the members to the effect that the elected board members have been authorised to take the process forward.  This could be obtained when consultation with the members takes place and the draft constitution is presented for discussion and further inputs by the members.

5.4.7.3 Also bear in mind that where an amalgamation of different boards are proposed, it would be possible to appoint a representative committee for that purpose who could be regarded as the founding members.  It is also possible to allow the elected board members of the respective boards (regardless of the number) to take the matter forward.  The draft constitution must reflect the chosen option.

5.4.8 Item 7: 
Membership

5.4.8.1 Comment: The wording of item 7.1 covers cases involving the establishment of new water user associations.  For the transformation process the constitution must –

(a) make the association accessible to all water users of the water resources concerned;  and

(b) protect the interests of the present members of the institution to be transformed by allowing for automatic membership of the association.

5.4.8.2 For this purpose it is suggested that item 7.1 of the model constitution be scrapped and replaced by the following items 7.1 and 7.2 and the present items 7.2, 7.3 and 7.4 be renumbered 7.3, 7.4 and 7.5:

"7.1
Any person, who, in terms of section 22(1) of the Act, excluding sub-section (1)(a)(i) thereof, has an entitlement to use water and who may exercise the right from waterworks and/or sources under control of the Association, may become a member of the Association.

7.2
The first members of the Association, whose names appear in Annexure 3 of this constitution, are:

(a)
the present members of the (specify the name) Board who are automatically members of the Association;  and

(b)
other persons within the Association's area of operation with an existing lawful entitlement to use water and who have requested the Management Committee in writing to become members of the Association and whose applications have been approved."

5.4.8.3 In line with the philosophy in the proposed new item 7.1, it follows that a person who loses an entitlement to use water also loses membership of the association.  To capture this, the following should be included as item 7.6 to the constitution:

"7.6
Membership of the Association is terminated when a member's entitlement to water lapses."

5.4.9 Item 8: 
Register of members

5.4.9.1 Self explanatory

5.4.10 Item 9:
Rights of members

5.4.10.1 Comment: In the light of the proposed wording for item 7.1 regarding membership and the provision in item 7.2 for automatic membership of the association for existing members of the institution to be transformed, it is suggested that the wording of item 9.2 of the model constitution be replaced by the following when dealing with the transformation of a board:

"9.2
A member of the Association is bound by the constitution and rules of the Association as amended from time to time."

5.4.11 Item 10: 
Liability

5.4.11.1 Comment: The need has been identified to specifically point out in the constitution members' obligation in terms of section 60 of the Act for outstanding charges in respect of land and rights to servitudes which the association may have.  It is suggested that the present item 10 in the model constitution be scrapped and replaced by the following items 10.1 and 10.2:

"10.1
The financial liability of members is limited to the amount of unpaid charges and interest thereon owing by them to the Association, but with due regard to the provisions of section 60 of the Act in connection with outstanding charges in respect of land.

10.2 Where any water work of the Association encroaches upon or intersects the property of any member, the Association will enjoy all servitudinal rights necessary for the proper exercising of the Association's functions and the provisions of the Act, and specifically sections 126, 127 and 128 thereof, will apply."

5.4.12 Item 11: Qualification of candidates for membership of Management Committee.

5.4.12.1 Self explanatory

5.4.13 Item 12: Nomination of and voting for members of Management Committee.

5.4.13.1 Comment: The need has also been identified to disqualify persons from being elected as members of the Management Committee or to participate in a nomination and voting process if they are unduly in arrears with charges payable to the association.  It is also not important that for election as a member of a management committee, a person must reside in the area for which he or she is elected.  What is important, is that the water use entitlement is exercised in the area which the member has to represent.

5.4.13.2 It is suggested that items 11 and 12 of the model constitution be replaced by the following two paragraphs to accommodate the foregoing points:

"11.
Any member of the Association is, subject to the disqualifications contemplated in Schedule 4 to the Act, and provided that the member is not more than 180 days in arrears with charges, including interest, due to the Association, eligible for election as a member of the Management Committee. A member will only be eligible for election as a member of the Management Committee for the sub-area in which the member resides, or within which the water use entitlement is exercised by him or her.

12.
Any person whose name is on the voters' list of the Association and who is not more than 180 days in arrears with charges including interest due to the Association, may nominate candidates for election as members of the Management Committee and may vote at an election of members of a Committee.  A person whose name appears on a voters' list prepared for a sub-area of the Association's area of operation, will be entitled to nominate candidates and to vote only in elections for that sub-area."

5.4.14 Item 13: Membership of Management Committee

5.4.14.1 Comments: This is the most critical part of the transformation process in that effect must be given to the requirements of section 2 of the Act where an obligation is placed on the Minister to establish institutions to assist in achieving the objectives of the Act and to ensure that they have appropriate community, racial and gender representation.

5.4.14.2 The racial issue is addressed in the constitution by the introduction of the new item 7.1 which is required for transformation purposes and which allows any person within the area of operation of a water  user association, holding a water use authorisation in respect of the water resources controlled by the Association, to become a member of the Association.

5.4.14.3 The question of appropriate community representation can be effectively addressed by requiring, as part of the transformation process, the identification of all other interest groups using water from the water resources controlled, or to be controlled, by the institution to be transformed.  This could be –

(a) local authorities taking water from the same resource;

(b) members of the community not supplied with water by a local authority but taking water for domestic purposes from the system;

(c) mines, industries and commerce with water use entitlements not scheduled under the present institution;  and

(d) environmental and recreational interest groups dependent on the particular resource.

5.4.14.4 It is quite possible that in a particular case none of the abovementioned other interest groups are relevant, except those using water for domestic purposes. The domestic water users will in most cases be an interest group of sufficient significance to justify a nominated representative on the management committee.

5.4.14.5 The relevant facts will have to be determined in each case and if one or more of the interest groups are role-players of sufficient importance to justify representation on the management committee of the Association, representation can be effected on the basis of one (or more) nominated representative(s) for each interest group. If different local authorities or industries are involved, the situation should be investigated to determine whether each role-player should have its own representative or whether they can be grouped into categories of users, in which event each category could be required to nominate a representative.

5.4.14.6 The transformation process also requires that other imbalances within the area of operation of a water user association be addressed.  The process should , amongst other things, aim to –

(a) avoid a situation where one group is being dominated by another;

(b) ensure representation for minority groups; and

(c) assist in resolving conflict by creating balanced representation in terms of the various categories of users. 

5.4.14.7 Typical examples of the above are pump owners versus canal irrigators, small farmers versus commercial farmers, upstream owners versus downstream owners, established versus emerging farmers etc.  This can be effectively addressed by using the concept of sub-areas within the area of operation to allow for separate voters' lists, management areas, management committees with delegated powers and guaranteed representation on the main body’s management committee. The need for the application of this system for ensuring balanced representation should in all cases be looked into as part of the transformation process.

5.4.14.8 In the event of the need having been identified to function on the basis of sub-areas and/or to accommodate other interest groups, the wording of item 13.1 of the model constitution must be replaced by something more appropriate for the circumstances.(Please also see paragraph 5.4.14.12 of this Guide on the question of amalgamation of Irrigation Boards as part of the transformation process). It is not possible to provide for all the possible variations in a Guide of this nature, but the following example of an adapted item 13.1 to cover the cases mentioned will hopefully assist in giving some direction as to how the model can be adapted to be more case specific:

13. 1
The Management Committee for the area of operation of the Association as a whole consists of -​

(a) (State number) person(s) elected as member(s) of the Management Committee by voters on the voters' list for sub-area 1 as set out in Annexure of this constitution;

(b) (State number) person(s) elected by voters on the voters' list for sub-area 2 as set out in Annexure of this constitution;

(c) (State number) person(s) to be nominated by individual users of water but who are not by virtue of item 7 of the constitution members of the Association; and

(d) (State number) person(s) to be nominated by Local Authorities with an interest in water supply by the Association:

Provided that the elected members for the sub-areas may be charged by the Management Committee with specific operational aspects related to the taking of water within the area of responsibility of the sub-areas and may for that purpose function as a Management Committee for the sub-area with the right to co-opt any of the nominated members on the Management Committee of the Association as a whole, should their interests be at stake.

13.2 A nomination referred to in item 13.1(c) and (d) above may, if the interest group so prefers, be preceded by an internal election.

13.3
The members referred to in item 13.1(a) and (b) are, subject to the disqualification in item 11 of the constitution, appointed  for a fixed term of three years: Provided that at the first election of members of the Association's Management Committee the terms of the members are determined by lot on the basis of -

(a) one – third of the members for a term of three years;

(b) one – third of the members for a term of two years; and

(c) the balance of the members for a term of one year.

13.4
The term of the nominated member(s) referred to in-

(a) item 13.1(c) of the constitution is for a period of one year, subject to nomination for further terms of one year each limited to a maximum of three consecutive terms; and 
[Note: The reason for a maximum period is to allow for some form of rotation]

(b) item 13 (1) (d) of the constitution is for a period of one year, subject to nomination for further terms of one year each.
[Note: The reason for not setting a maximum period is that normally the business or public sectors are involved and should not be prescribed to in regard to the period that a person should be allowed to represent them.] 

13.5 If a vacancy occurs on the Management Committee, the vacancy must be filled according to this item: Provided that the member must be elected or, where applicable, nominated for a period equal to the remainder of the period for which the member who has vacated the office would otherwise have continued in office.

13.6
 At least 30 days' notice of an election must be given to all members of the Association concerned.”

5.4.14.9 A further matter which should be noted, is that constitutions, by its nature, allow for membership of an association. By virtue of membership a member –

(a) becomes liable for the payment of charges;

(b) has an individual vote and qualifies for election as a member of the management committee; and

(c) is bound by the provisions of the constitution.

5.4.14.10 The application of the system of representation on the management committee of an association for interest groups does not have the effect that, once a particular interest group has been given representation on the management committee, its individual members are then also members of the association. The group as such is merely given the opportunity to participate in the management of the particular water resource through its nominated or elected representative. Individual anglers or canoeists, for instance, do not become members of the association through their respective representative organisations but may have their interests protected through a management committee member appointed to represent recreational interests.

5.4.14.11 The question of gender representivity is a further aspect which should be addressed as part of the transformation exercise in the light of the specific requirement in section 2 of the NWA. To ensure compliance, it is a Departmental requirement that the following paragraphs (To be numbered 13.7 and 13.8 respectively if the example given in paragraph 5.4.14.8 is followed) be included under item 13 of the draft constitution submitted for consideration as part of the transformation proposal, unless alternative proposals guaranteeing effective gender representation are put forward:

"The Association subscribes to the requirement set out in section 2 of the Act in respect of ensuring appropriate community, racial and gender representation and commits itself to promoting the implementation thereof to the extent that the Association is practicably able to do so.

Should, after an election or nomination process, the composition of the Management Committee referred to in item 13.1, result in no representation for a particular gender on the Committee, the Chairperson must request all members of the Association and the interest groups referred to in item 13.1(c) to, within 21 days after notice, nominate persons of that gender who have agreed thereto and who need not be members of the association or water users, to serve on the Management Committee of the Association, provided they have an interest in water use in the area. The Chairperson must after expiry of the nomination period select, by lot, one of the nominees for a term of one year."

5.4.14.12 If in the transformation process it is found necessary to amalgamate the areas of operation of two or more Institutions and the nature of the stakeholders` interests is such that they wish to retain the responsibility for the management and control of their waterworks and the meeting of any financial commitments attached thereto on the same basis as prior to amalgamation, this could be done by following option (b) of item 13 (1) of the model constitution. This will enable-

(a) the establishment of a Management Committee for each sub-area (previously the area of operation of the different Institutions now to be amalgamated into a single Water User Association);

(b) the Management Committee of each sub-area to nominate or elect from their members a pre-determined number of representatives to serve on the Management Committee of the Association; and

(c) the Management Committee of the Association to delegate to the Management Committee of a sub-area the necessary powers and functions to –

(i) manage and control the waterworks within that sub-area;

(ii) prepare the necessary budgets for the effective operation and maintenance of the waterworks within that sub-area, including budgets for new works, in order that the Management Committee of the Association may levy differential charges; and

(iii) exercise control over the administration of an approved budget, inclusive of giving effect to the accounting procedures set out in Item 32 of Schedule 4 to the National Water Act.

5.4.14.13 Particulars of the delegation could be set out in Annexure 3 to the constitution (see model) which contains particulars of the sub-areas and representation in the Management Committee. This can then only be changed if the constitution is amended and the Minister’s approval is obtained and should provide sufficient protection for vested interests. Please note that in the event of the process described in the preceding paragraph being followed-

(a) the works, although managed, operated and controlled by the Management Committee of the sub-area, are owned by the Association and may, therefore, also only be disposed of by the Association; 

(b) the Management Committee of a sub-area will control all assets acquired and manage all debts incurred prior to amalgamation and thereafter;

(c) the raising of loans has to be undertaken in the name of the Association which is the body corporate; and

(d) the application of differential charges will prevent members of the Association from having to assume responsibility for costs in respect of works in which they have no interests (See paragraph 5.4.19.1 of this document).

5.4.15 Item 14: Appointment of Chairperson and Deputy Chairperson

5.4.15.1 Self explanatory.

5.4.16 Item 15:  Voters' list

5.4.16.1 Self explanatory.

5.4.17 Item 16: Appointment of employees

5.4.17.1 Comment: The detail provided in the model constitution is sufficient for this purpose.  The detail in respect of conditions of service and compliance with appropriate labour legislation is part of the association's powers derived from item 1 of Schedule 4 (Management and Planning of Water Management Institutions) to manage the affairs of the association. Only the salary of the Chief Executive, if appointed, is subject to ministerial control [item 3 (7) of Schedule 4].

5.4.18 Item 17: Raising of loans

5.4.18.1 Self explanatory.

5.4.19  Item 18: Charges and the recovery of charges

5.4.19.1 Comment: To deal with budgetary arrangements where sub-areas have been established item 18.1 of the model constitution should be amended as follows:

“18.1   For the purpose of defraying any expenditure that the Management Committee has lawfully incurred or may lawfully incur in carrying out its functions and duties it may annually assess charges according  to the pricing strategy for water use set by the Minister. The assessment must take into consideration the budget prepared by the Management Committee of any sub-area to cover the operational, maintenance and betterment requirements in respect of waterworks managed and controlled by that Committee.”

5.4.19.2 It has been suggested that in the event of non-payment and the consequential need for legal action for cost recovery,  the management committee should also be in a position to recover legal costs on the basis of attorney and client costs to avoid those who pay their charges to have to stand in for these costs as well.  This can be done by including the following paragraph as item 18.5:

"18.5
If after proper notice, any charge, including interest due to the Association, is more than 90 days in arrears, the Association may in addition to the powers vested in it in terms of section 59(3) of the Act, without further notice to the member, collect the amount due by issuing summons in a Magistrate's court with jurisdiction in the area, regardless of the amount involved, in which event the member will be responsible for all collection  and legal costs, inclusive of attorney and client costs."

5.4.20 Item 19: Annual report

5.4.20.1 Self explanatory.

5.4.21 Item 20: Winding up

5.4.21.1 Self explanatory. It should however be noted that once a resolution has been passed to dissolve the Association, the procedure outlined in section 96 of the Act must be followed to disestablish the Association. 

5.4.22 Item 21: Amendment of constitution

5.4.22.1 Comment: The model constitution does not cover this subject. The draft constitutions ought to provide for an amendment procedure. The following paragraph addresses the matter  but can be amended to fit the requirements of an institution to be transformed:

"21.1
With the approval of the Minister, the constitution of the Association may be amended by members of the Association if –

(a)
a special meeting of members convened for this purpose, votes in favour of such an amendment:  Provided that a majority of at least two-thirds of the members present at the meeting and which represent not less than 20 % of the members of the Association in accordance with its latest voters' list, is obtained;

(b)
the notice to members contains the verbatim proposed amendment and has been forwarded to members at least 21 days prior to the date of the meeting;  and

(c)
only amendments, to the proposed amendment, of which written notice has been given, are discussed and voted on at such a special meeting."

6.0 AMENDMENTS TO SCHEDULE 4

6.1 As already indicated, section 94 of the Act makes Schedule 4 applicable to water user associations, except to the extent that the Minister may otherwise direct.  It therefore allows for the possibility that institutions which are to be transformed may request that certain parts thereof not be made applicable to them or that amendments of some of the provisions be approved.

6.2 As a general principle the Minister should be requested to approve that wherever the words "Governing Board" and "Board" appear in the document, it be taken to read "Management Committee”. This is to avoid that different terminology in respect of the governing body is used in Schedule 4 and an association’s constitution.

6.3 In item 2.2 of Schedule 4 provision is made that management committee members may be paid.  Please note that this is a discretionary power and need not be implemented if the local arrangement is that such management committee members are rendering a community service and are not paid.  Please also note that non-payment of remuneration does not exclude the payment of subsistence and transport expenditure of committee members.  This power of the management committee is derived from item 1 of Schedule 4.

6.4 Item 3 of Schedule 4 deals with the appointment of a Chief Executive Officer.  Very few of the institutions to be transformed have appointed a Chief Executive Officer and the general practice is to –

(a) require one of the management committee members to undertake this function;  or

(b) to use a part-time secretary to deal with the institution's secretarial work. This could be an employee of the institution or a contracted service from a private practice where a specific person is dedicated to the task.

6.5 Paragraph 6 of item 3 of Schedule 4 allows for the above arrangement.  It states that the functions to be performed by the Chief Executive Officer in terms of Schedule 4 may also be performed by the Chairperson or any other officer designated by the Chairperson.  It follows that if an institution to be transformed does not have a Chief Executive Officer,  this task must be performed by the Chairperson or any other officer (inclusive of a contract appointment) given the task.  It is therefore unnecessary to request that the reference elsewhere in the Schedule to Chief Executive Officer, in relation to particular functions to be performed, be amended to read some other functionary.

6.6 The requirement in item 3(7) in respect of the Minister being consulted by the management committee for purposes of determining the salary of its Chief Executive, only relates to circumstances where the management committee appoints such a person as part of its personnel component.

6.7 Item 9.1 requires a management committee to meet at least twice a year.  There may be cases where this is not justified and where an alternative arrangement should be requested.

6.8 There is a general feeling that in the case of the smaller institutions with no loan commitments, Part 4 of Schedule 4 dealing with Institutional Planning should not be made applicable to them.  It should however be noted that, in terms of item 22, a business plan must be in the form determined by the Minister.  It follows that the Minister can direct that in the case of the smaller institutions a simplified business plan be submitted.  It is a requirement that Part 4 of Schedule 4 should in all cases be included in the constitution. The Department will in due course provide guidelines in respect of the form that business plans must take.

6.9 The management committee can in terms of item 32 of Schedule 4 determine its financial year.  The transformation process provides an opportunity to revisit the appropriateness of the institution's financial year.

6.10 Item 33(5)(b) of Schedule 4 requires that the institution's financial statements must be audited by a chartered accountant appointed by the management committee.  Some of the smaller institutions can simply not afford the services of a chartered accountant.  As part of the proposal, exemption from this requirement may be applied for and the Department’s Regional Office must satisfy itself whether, in the particular circumstances, an exemption is justified or not.

6.11 As already mentioned, Schedule 4 must not be incorporated into Schedule 5 (See paragraph 5.4.3.3).

7.0 THE PROCESS OF DEVELOPING A PROPOSAL including public consultation

7.1 The process of dealing with the transformation issue should, in order to avoid delays and unnecessary costs, be done by an institution in close collaboration with the appropriate regional office of the Department. The first matters to be investigated, and where guidance from the regional office is crucial, are the following:

(a) The possible amalgamation of institutions sharing the same water resource, storage or diversion works.  The amalgamation of institutions should only be promoted if sufficient commonality of interests can be established to ensure effective co-operation in a single larger management body.

(b) The possible extension of the present area of operation to include persons using water privately in respect of the water resource managed by the institution.  Please note that a person with an existing entitlement to use water (lawful water use prior to NWA coming into operation) cannot be forced to become a member of a water user association unless such an entitlement is replaced with a licence containing such a condition. In the case of new development membership of an association can be made a condition of a licence or a general authorisation. 

(c) This does not prevent the inclusion in the association's area of operation of the land associated with the water. Serious efforts should be made to convince those concerned of the need for control over all water uses and the benefit of membership of a representative body, considering the need for representation on the governing bodies of catchment management agencies still to be established.

(d) The need for the institution to become involved in the control of other water resources, bearing in mind its capacity, and whether this implies an extension of its area of operation.

(e) Whether the proposed re-arranging of the area of operation of the institution can be supported with a view to the subsequent establishment of Catchment Management Agencies and the responsibilities to be vested in such bodies. The proposal must not:

(iv) lead to the establishment of a new institution with powers and functions beyond the intention of the Act;

(v) pose a threat to the successful establishment and functioning of a catchment management agency; or

(vi) allow for the proposed institution to move from a local to a regional involvement and to be perceived to be a mini catchment management agency.

(f) Whether the proposed manner of transformation and the water user association to be established is compatible with departmental policy on institutional arrangements.

7.2 Based on the direction given by the regional office a draft constitution must be drawn up and discussed either separately or jointly, as circumstances may dictate, with the different stakeholders, where after their inputs must, where possible, be incorporated in the document.  At this stage it would be helpful if the constitution could be perused by the regional office before the next important step, i.e. a public meeting or meetings with stakeholders in the proposed area of operation and also the surrounding areas, in the event of somebody not agreeing with the determination of the proposed area of operation. Such a meeting should be widely advertised by way of –

(a) regional radio stations;

(b) regional newspapers;

(c) notices in public places;  and

(d) the distribution of pamphlets where practicable.

7.3 At the meeting the founding members, or a person designated by them for such purpose, must explain the proposal, invite comment and respond thereto. The proceedings must be minuted and if at all possible, be attended by a representative of the appropriate regional office of the Department. Amendments to the proposal agreed to by the meeting must be effected.

8.0 SUBMISSION OF PROPOSAL

8.1 The proposal must be submitted to the regional office under cover of a letter in which -

(a) the rationalisation of institutions or water management control is addressed i.e. matters related to possible amalgamation, extension of area of operation, inclusion of other interests etc. (See paragraph 7.1 of guide);

(b) an indication is given how the requirements contained in section 91 of the Act in respect of what the proposal should contain, have been met (See paragraph 3 of Annexure 1);

(c) proposals differing from those in the model constitution are motivated (See paragraph 3 (f) of Annexure 1);

(d) conformance with the requirements of section 93 of the Act in respect of matters to be addressed in the constitution is indicated (See paragraph 4 of Annexure 1);

(e) application is made for exemptions, if any, or amendments to be effected to Schedule 4 (See paragraph 6 of guide);  

(f) the delegations required by the association are applied for (See paragraph 5.4.5.6 of guide); and

(g) the Minister's approval is sought for the salary paid to the association's Chief Executive Officer, if applicable (See paragraph 6.6 of guide).

8.2 An example of a draft letter to a regional office, addressing most of the points mentioned above, is attached as Annexure 1 to assist in preparing such a submission.

9.0 EVALUATION AND APPROVAL OF PROPOSAL

9.1 It is the Regional Director's responsibility to evaluate a proposal and call for corrections if considered necessary.  If acceptable, the proposal must be forwarded to the Director Administration at Head Office for the processing thereof for the Minister's approval.

9.2 Once approved, Director Administration is responsible for meeting the requirements of section 92(1) of the Act in terms of notices in the Gazette, informing the Regional Director of the approval and requesting arrangements for the appointment of the Management Committee of the Association.

-The End-

ANNEXURE 1 TO GUIDE ON TRANSFORMATION

Regional Director

Department of Water Affairs and Forestry

Note: Plural form to be used in draft if the proposal affects more than one Board.

Sir

PROPOSED TRANSFORMATION OF (SPECIFY THE NAME) BOARD INTO A WATER USER ASSOCIATION

1. In terms of the provisions of section 98(4) of the National Water Act, 1998 (Act 36 of 1998) existing Irrigation Boards must prepare and submit to the Minister proposals for the transformation thereof into Water User Associations in accordance with the provisions of section 91 of the Act.  The purpose of this communication is to obtain the necessary approval to effect such transformation in respect of the (Specify the name) Board and to address certain appurtenant matters.

2. With a view to the proposed transformation the opportunity was used to look into the possible rationalisation of the Board's present area of operation to also include properties using water from sources not affected by the waterworks presently operated by the Board.  Certain private irrigators, whose details are furnished in Annexure A hereof, have applied in writing to become members of the new Association.

3. In respect of the requirements contained in section 91 of the Act, I can advise you as follows in regard to the proposal for the establishment of a Water User Association:

9.2.1 The reason for the proposal is the requirement contained in section 98(4) of the Act that proposals for transformation of individual Boards must be prepared and submitted to the Minister.

9.2.2 The proposed name and area of operation of the Association are respectively contained in items 1 and 3 of the attached proposed constitution (Annexure B).

9.2.3 The proposed activities of the Association are set out in items 3, 4 and 5 of Annexure B.(Proposed constitution).

9.2.4 The Association will be responsible for the continued operation and management of (description of works).

9.2.5 The water use licences and other authorisations relevant to this application, represent permissible water use referred to in section 22(1)(a)(ii) of the Act, i.e. the continuation of existing lawful use as reflected in the Board's latest list of scheduled properties of which particulars appear in Annexure to the attached proposed constitution. In the case of private persons now to be included particulars of their water use and the authorisations are set out in Annexure A.

9.2.6 The Association's proposed constitution appears in the attached Annexure B.  In no respect has the model constitution been principally departed from.  However,  the following matters added to the model constitution require clarification:

9.2.6.1 In item 2.1 reference is made to the amended Schedule 4 as well as the fact that the rest of the Act, and not only Chapter 8 thereof, is applicable.

9.2.6.2 In item 3.1 a  description of the area of operation of the Association has been added to the objectives due to the model constitution being silent on this subject.

9.2.6.3 The function in item 4.1(j) has been amplified to avoid the impression that only the Association will be responsible for the erection of devices.

9.2.6.4 Item 6(1) of the model constitution is only applicable to newly established water user associations and does not apply to the transformation of an existing irrigation board into a water user association.  The wording had to be amended appropriately.  Due to the fact that the area of operation is divided into sub-areas the text of the model constitution also had to be amended throughout to, where appropriate, refer to "Management Committee" instead of "Committee" to promote clarity on whether the reference to “Committee” applies to the management committee or the committee for the sub-area.

9.2.6.5 Item 7(1) is similar to (iv) above and therefore the same explanation applies.

9.2.6.6 Item 7.5 has been included in the proposed constitution to ensure greater clarity on the question of termination of membership.

9.2.6.7 The wording of item 9(2) of the model constitution has been changed to fit in with the requirements for membership contained in item 7 of the proposed constitution.

9.2.6.8 Item 10 of the model constitution has somewhat been amended to address a member's obligation in terms of section 60 of the Act and also to address the issue of servitudinal rights.

9.2.6.9 Items 11 and 12 of the model constitution have been amended to provide for a limited disqualification in respect of participation in elections in the event of default of payment by members and also to provide for a member to participate in the processes within the area where the members' water rights are exercised even though the member may not be residing in the area.

9.2.6.10 In item 13 of the proposed constitution the options given in the model are followed, except that provision is also made for nominated members in order to ensure representation in the Management Committee for water users whose names do not appear on the Association's voters' list.  Furthermore the constitution also departs from the model in order to provide for the functioning of Management Committees on a sub-area basis.

9.2.6.11 Due to the nature of a voters' list and the application of an election process for the appointment of the Management Committee, it will not always be possible to meet the requirements of section 2 of the Act with regard to appropriate community, racial and gender representation.  Provision has therefore been made in item 13.6 of the proposed constitution for a declaration of intent to which the Association will be committed.  Item 13.7 provides for a mechanism whereby gender representation can be ensured should the election or nomination process not yield the desired results.

9.2.6.12 The wording of item 15.2 has been changed to reflect the situation in respect of sub-areas.

9.2.6.13 Item 15.6 has been broadened to specifically refer to amendments required due to new water use authorisations being issued.

9.2.6.14 Item 18.1 has been added to provide for budgetary arrangements where sub-areas have been established.

9.2.6.15 For practical reasons additional powers for the collection of outstanding debts are given to the Association in item 18.5 of the proposed constitution.

9.2.6.16 Provision is made in item 21 of the proposed constitution for the amendment of the constitution because the model constitution contains no provision for this.

9.2.7 A list of the proposed members of the Association is appended as Annexure to the attached proposed constitution.

9.2.8 Consultation in developing the proposal was done by way of –

9.2.8.1 internal meetings with all existing members of the (specify the name) Board;

9.2.8.2 meetings with all other existing users of water in the area who were interested in becoming members of the association;  and

9.2.8.3 a public meeting with all possible interested parties.  Copies of the notice of the meeting, the agenda and the minutes are attached hereto as Annexure C as well as copies of the notices in local newspapers which appeared on the dates indicated thereon.  In addition, the radio media were used to make the meeting known and pamphlets were widely distributed in the area and were displayed at usual places of gathering. An effort was also made to contact the unlettered water users to inform them of the concept of water user associations to get them interested in participating in the activities of the Association. 

4. With regard to section 93 of the Act in connection with the minimum aspects to be addressed in the constitution, I can inform you as follows:

(a)
Details of the principal and ancillary functions of the Association appear respectively in items 4 and 5 of the proposed constitution (the proposal).

(b) The procedure and requirements for admitting new members to the Association appear in item 7 of the proposal.

(c) The voting powers of members are contained in item 15 of the proposal.

(d) The procedure for terminating membership is addressed in item 7.5 of the proposal.

(e) The procedures for electing the Management Committee of the Association appear in item 13 of the proposal, but provision is also made for the appointment of nominated members.

(f) Procedural requirements for the appointment of employees of the Association are contained in item 16 of the proposal.

(g) The loan aspects are addressed in item 17 of the proposal.

(h) The financial obligations of members towards the Association are dealt with in both items 10.1 and 18.0 of the proposal.

5. Section 94(2) of the Act provides that Schedule 4 to the Act (Management and Planning of Water Management Institutions) applies to a water user association, except to the extent that the Minister may otherwise direct.  In order to avoid confusion in terminology it would be appreciated if you would request the Minister to approve that in the case of this proposed Association all references in Schedule 4 to "board" be substituted by a reference to "Management Committee".

6. As you are aware, the (specify the name) Board already utilises the services of a Chief Executive Officer and this position will be retained after transformation of the Board into a Water User Association.  I attach hereto as Annexure D particulars of the incumbent's remuneration package.  Will you please, in accordance with item 3(7) of Schedule 4 to the Act, arrange for this to be submitted to the Minister of Public Service and Administration and to the Minister of Water Affairs and Forestry  for approval.

7. It will probably still take a considerable time before Catchment Management Agencies are established.  In the meantime the powers and functions to be performed by such a body after assignment or delegation in accordance with Schedule 3 to the Act, will, by virtue of the provisions of section 72 of the Act, remain vested in the Minister.  A closer study of Schedule 3, however, reveals that for the proper functioning of a water user association, in the absence of a Catchment Management Authority to oversee the area, the competencies contained in items 2, 3, 4 and 6 thereof are essential.  Section 63 of the Act provides for the delegation by the Minister to a Water Management Institution, which also includes a Water User Association, of powers and functions vested in him by the Act.  Will you please request the Minister to delegate to the Association the aforementioned powers and functions.

      With kind regards

    CHAIRPERSON

ANNEXURE A:  DETAILS OF PRIVATE PERSONS
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ANNEXURE B:  PROPOSED CONSTITUTION

ANNEXURE C:  PARTICULARS OF PUBLIC CONSULTATION PROCESS

ANNEXURE D:  DETAILS OF REMUNERATION PACKAGE OF C.E.O.

Annexure 2:  to Guide on transformation

Powers and functions which could possibly be delegated to Water User Associations which previously functioned as Irrigation Boards, Subterranean Water Control Boards or Water Boards

The following is a list of powers and functions referred to in the National Water Act, 1998 which could, on application, possibly be considered for delegation to Water User Associations which previously functioned as Irrigation Boards, Subterranean Water Control Boards or Water Boards established for animal watering in respect of their areas of operation only :

(a)
Section 19 (3): To direct a person who fails to take the measures required under 

10.0 Section 19 (1) to –

(i) commence taking specific measures before a given date:

(ii) diligently continue with those measures; and

(iii) complete them before a given date.

(b) Section 19(4): To take the measures the water user association considers necessary to remedy the situation in the event of a person failing to comply, or complies inadequately, with a directive under section 19 (3). 

(c) Section 19 (5): Subject to section 19 (6), to recover jointly and severally from the persons mentioned in section 19 (5) all costs incurred as a result of it acting under section 19 (4).

(d) Section 19 (6): In respect of the recovery of costs under section 19 (5) to claim from any other person who, in the opinion of the water user association, benefited from the measures undertaken under section 19 (4), to the extent of such benefit.

(e) Section 19 (8): In the event of more than one person being liable in terms of section  19 (5), to apportion liability if requested by any of those persons to do so, and after giving the others an opportunity to be heard.

(f) Section 20 (4) (d): In the event of an emergency incident, to direct the responsible person to take such measures as the water user association may require.

(g) Section 20 (6): To take the measures the water user association considers

necessary to–

(i)
contain and minimize the effects of an incident;

(ii) undertake clean - up procedures; and

(iii) remedy the effects of the incident,

 if the responsible person fails to comply or inadequately complies with a directive or if it is not possible to give the directive to the responsible person timeously.

(h) Section 20 (7): To recover all reasonable costs incurred by the water user association from every responsible person jointly and severally. 

(i) Section 20 (9): In the event of more than one person being liable in terms of        section 20 (7), to apportion liability if requested by any of those persons to do so, and after giving the others an opportunity to be heard.

(j) Section 53 (1): To, by notice in writing to a person who contravenes-

(a) any provision of Chapter 4 of the Act;

(b) a requirement set or directive given by the responsible authority under Chapter 4 of the Act; or

(c)  a condition which applies to any authority to use water,

direct that person, or the owner of the property in relation to which the contravention occurs, to take any action specified in the notice to rectify the contravention.

(k) Section 53 (2): To-

(i) carry out any works and take any other action necessary to rectify the contravention and recover its reasonable costs from the person on whom the notice was served; or

(ii) apply to a competent court for appropriate relief,

if the action referred to in section 53 (1) is not taken within the specified time.

(l) Section 54 (1): Subject to section 54 (3) and (4) to, by notice to any person entitled to use water under the Act, suspend the entitlement if the person fails-

(i) to comply with any condition of the entitlement;

(ii) to comply with the Act; or

(iii) to pay a charge which is payable in terms of Chapter 5.

(m) Section 109: To operate or control government waterworks.

(n) Section 113 (2): To-

(i) control or prohibit access to a government waterworks; and

(ii) subject to the Act, make reasonable charges for

·  the use of;

· entry into; and

· the use of any water surface or land associated with,

 any government waterworks for recreational purposes.

	(o) Schedule   3

     Item 2:
	A water user association may:

	
	(a) manage and monitor permitted water use;

(b) conserve and protect water resources and resource quality;

(c) subject to the provisions of the Act, develop and operate a waterworks in furtherance of its functions;

(d) do anything necessary to implement catchment management strategies; and

(e) by notice to a person taking water and after having given that person a reasonable opportunity to be heard, limit the taking of water in terms of Schedule 1.



	     Item 3:

     Item 4(1): 
	Subject to item 3(2), (5) and (6) a water user association may make rules to regulate water use. 

A water user association may require in writing that a water user-

(i) install a recording or monitoring device to monitor storing, abstraction or use of water;

(ii) establish links with any monitoring or management system to monitor storing, abstraction and use of water; and

keep records on the storing, abstraction and use of water and submit the records to the water user association.


Item 4(2):   A water user association may undertake the installation or establishment of links referred to in item 4.1 and recover any reasonable costs from that water user if the water user fails to comply with a requirement in respect of item 4.1.

Item 5(1):   To , by written notice, require the owner or person in control of a waterworks within its area or operation to collect and submit particular information within a specified period to enable the water user association to determine whether that waterworks is constructed, maintained and operated in accordance with the Act.

Item 5(2):  To, subject to item 5(3), direct the owner or person in control of a waterworks situated within its area of operation, at the owner’s own cost and within a specified period, to - 

(i) undertake specific alterations to the waterworks;

(ii) install a specific device; or

(iii) demolish, remove or alter the waterworks or render it inoperable,

in a manner specified in the directive.

10.1.1 Item 5(4):  If the owner fails to comply with a directive, to-

(i) undertake the alterations;

(ii) install the device; or

(iii) demolish, remove or alter the waterworks inoperable,

and recover any reasonable costs from the person to whom the directive was issued.

10.1.2 Item 6(1):  In the event of a water shortage within  its area of operation, and subject to items 6(2) and (3) of Schedule 3, to by notice in the Gazette or by written notice to each of the owners in the area who are likely to be affected –

(i) limit or prohibit the use of water;

(ii) require any person to release stored water under that persons control;

(iii) prohibit the use of any waterworks; and

(iv) require specified water conservation measures to be carried out.

Item 6(4):  To – 

(i) modify, or require the owner of the waterworks to modify the waterworks so that it cannot be used to take more water than that allowed for in the notice; or

(ii) remove the waterworks or require the owner to remove the waterworks if the notice contains a prohibition on the use of that waterworks, if the owner or person in control of a waterworks contravenes a notice under item 6 (1) of Schedule 3.

Item 6(5):  To recover from the owner any reasonable costs incurred by it in acting under Item 6(4).
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